Abstract
Introduction
For some time after the introduction of Community law, in the late 1950's, there was little difference in the way in which national courts handled arguments involving public international law, on the one hand, and E(E)C law, on the other. The courts' reception of all rules of international law 1 was governed by disparate constitutional provisions and the undeveloped doctrine concerning the invocability of treaties in national courts set forth by the Permanent Court of International Justice (PCIJ) in the Danzig case.
2 Enforcement of international law in cases where the legislative or executive branch acted contrary to international law was sought at the international level. Aside from narrowly defined issues such as jurisdiction and immunities, national courts were sidelined as a systematic force in the application and development of international law.
According to common wisdom in modern international legal scholarship, all this changed with the judgments of the European Court of Justice (ECJ) in Van Gend and Loos 3 and Costa v. ENEL. 4 The Court's finding -that E(E)C law was different from ordinary international treaties -was on the whole accepted by Member States, thereby transforming EC law from purely interstate law to include rights and responsibilities of private parties, and brought national courts to centre stage in the enforcement of EC law. In cooperation with the ECJ, national courts proceeded to develop subtle and intricate doctrines pertaining to the rights and liabilities of private parties with respect to EC law. When we contrast this development with the common understanding of public international law, which is still depicted in all major textbooks as a system of law whose enforcement is primarily in the hands of states, 5 public international law looks 'ordinary' indeed.
The success of EC law has made it a model for lawyers dealing with public international law. Charles Leben writes: "Community law is 'successful international law', and . . . is thus a possible horizon of international law, indicating the route that international law must follow if it is to move forward." 6 The present article argues that differences in the courts' application of public international law, on the one hand, and EC law, on the other, are more subtle than is often assumed. It substantiates and expounds the observation made by Leben that the distinctive features of the operation of Community law 'almost all exist but in a far less developed and efficient state in the international legal order'. 7 In certain legal contexts, the reception of public international law has moved far beyond the purely inter-state model, and looks much like that of EC law. The article aims to qualify the dominant picture of the great divide between European law and public international law that is underlying in much of current legal scholarship, and leads us to reconsider the distinction between the two legal systems.
The article proceeds through an inductive method. We leave the theoretical issues that explain remaining differences between these legal fields to another time, to analyse on an empirical basis what national courts do in practice. We will do so by reviewing the application of what has, in practice, proven to be the most important doctrine used by courts to grant effect to international law: the principle of consistent interpretation. The principle of consistent interpretation refers to the principle that requires courts to interpret national law in conformity with a rule of international law, with a view to ensuring that rule is given effect.
National case law considered in this article is taken for the most part from one Member State of the EU: the Netherlands. Its open Constitution and liberal judicial practice provide a rich case law on techniques giving effect to international law. Of course, the fact that Dutch courts are constitutionally allowed more leeway than courts in most other EU Member States, does limit the degree to which some of the conclusions of this article can be generalized. However, it is believed that there is sufficient similarity in judicial techniques employed by the courts of the Member States to make the analysis pertinent to practice beyond The Netherlands and, indeed, for our understanding of the differences between public international law, in general, and EC law. Moreover, part of the relevance of the principle of consistent interpretation lies precisely in the fact that this principle is only marginally influenced by constitutional provisions and can be used even when constitutional law otherwise seems to bar application of international law. To illustrate this, reference is made to the practice in states with constitutional systems that differ from that of The Netherlands, notably the United Kingdom.
We shall analyse the principle of consistent interpretation as it operates with respect to EC law and public international law under the following headings: a clarification of the concept of consistent interpretation (2), the controlling legal systems (3), the conditions for the application of the principle of consistent interpretation (4), the legal relationships in which the principle can be applied (5) and the legal effects of the principle (6). In section 7 we add a comparative note by examining the interpretative obligations for the courts under the UK's Human Rights Act 1998 and section 8 draws conclusions.
The Relationship between Direct Effect and Consistent Interpretation
The principle of consistent interpretation is to be distinguished from the principle of direct effect. With direct effect we refer to the principle that requires or allows a national court to apply a rule of international law as an independent rule of decision in the national legal order, when that rule is not transposed, or not adequately so, in domestic law. The difference is that when a court grants direct effect to a rule of international law, it uses that rule as an autonomous or independent basis of decision; in the case of consistent interpretation the rule is used to construe a rule of national law in the light of international law. For this reason the principle of consistent interpretation can also be referred to as 'indirect effect' -indirect: via a rule of national law.
The distinction between direct and indirect effect is not always clear. Direct effect also presupposes the existence of a rule of national law (written or unwritten) that allows courts to give effect to international law. These can be either general constitutional rules that incorporate the entire body of international law in the national legal order, or specific rules of reference that incorporate particular treaties or other rules of international law. In some cases it might be argued both that a rule of international law is applied directly on the basis of a rule of reference, or that the rule of reference is construed on the basis of the principle of consistent interpretation.
The principles of direct effect and indirect effect provide alternative techniques for national courts to ensure that international law is effectively applied. But the choice between these techniques is not a free one. In practice, courts will always attempt first to reconcile a conflict between international law and national law through the principle of consistent interpretation. If that proves impossible, for instance if the national law is so clearly in contradiction to international law that no principle of interpretation can remove that inconsistency, only then will courts consider applying the rule of international law directly. Both in EC law and in the application of public international law, the principle of indirect effect has priority over direct effect. 
Controlling Legal Systems
It is commonly thought that one of the key differences between EC law and public international law is that with the latter, the effect of a norm in the national legal order is determined by national law, not international law; in EC law however, such effect is a matter of EC law, not national law.
This was indeed the distinction the ECJ created in Van Gend & Loos. 9 The Court held that unlike 'normal' international conventions, the EEC Treaty is more than an agreement creating mutual obligations between the Contracting States. An independent legal order shared by the Member States has been created: Community law is intended to confer rights upon individuals, independent of the legislation of Member States. Moreover, the Court held that EC law, rather than national law, determines its effect in the national legal order. This ruling also had institutional consequences: to ensure that a particular provision of EC law has the same effect throughout this new See T. Buergenthal, 'Self-Executing and Non-Self-Executing Treaties in National and International Law', Recueil des Cours 1992-IV, 320-321, noting that 'a treaty that, as a matter of international law, is deemed to be directly applicable is not self-executing ipso facto under the domestic law of the states parties to it. All that can be said about such a treaty is that the States party thereto have an international obligation to take whatever measures are necessary under their domestic law to ensure that the specific provisions of the treaty . . . not only of its substantive obligations, are accorded the status of domestic law.' legal order, it is up to the ECJ and not national courts to rule on the effect of Community law.
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In contrast, public international law is thought to be silent on the validity and the effects of international law in the national legal order. Many states, in particular those for whom parliamentary approval is not a precondition for entry into force of treaty obligations, consider themselves at liberty to separate their international rights and obligations from the national legal order and prevent their organs from applying rules of international law that are not made part of national law. No international court has said that these practices are 'illegal' as such and that international law creates, out of its own force, effects in the national legal order.
11 These effects are conditional upon a prior decision of states accepting the validity of public international law. Without the unconditional acceptance of the principle of validity, international law lacks the force to penetrate the national legal orders and to empower national courts to apply international law where national law fails.
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However, this fundamental distinction between EU law and international law, which needs to be qualified even with regard to the principle of direct effect, 13 is to a large extent irrelevant to the practice of consistent interpretation.
In Community law the principle of consistent interpretation is, similar to the principle of direct effect, governed by EC law, not national law. There is truth in the observation of Morgenstern, 'Judicial Practice and the Supremacy of International Law', 27 BYIL (1950) 92, stating that true supremacy of public international law would be 'obscured by the fact that, owing to the absence of compulsory judicial dispute settlement in the international sphere, responsibility is not always the automatic consequence of violation of rules of law'. 18 Morgenstern states that 'The trend of judicial opinion is significant. It shows that courts have realized that international law, by its very nature, must be enforced contrary provisions of municipal law notwithstanding', supra note 17, at 85-86. obliges the national courts to construe their domestic law in conformity with the law of the EC. In the Von Colson case, the ECJ held that 'all the authorities of the Member States' must interpret their national law in light of the wording and the purpose of the directive in order to achieve the result referred to in the third paragraph of Article 189 EC (now Art. 249).
14 The courts must, insofar as they are given discretion to do so according to national law, construe and apply national law, and in particular the implementing legislation, in conformity with the requirements of Community law (ibid, para. 28). In Marleasing 15 the ECJ elaborated on this issue as follows: '[I]n applying national law, whether the provisions in question were adopted before or after the directive, the national court called upon to interpret it is required to do so, as far as possible, in the light of the wording and purpose of the directive . . .' (para. 8).
In public international law, one cannot find a comparable authoritative formulation of the principle that, under public international law, courts should construe their domestic law in conformity with international law. However, there seems to be sufficient acceptance of the notion of international law as 'higher law' that must be given effect in the national legal order, and that courts, as state organs, are responsible for the proper application of international law within their jurisdiction; 16 to argue that the position that public international law is neutral on the matter of consistent interpretation is too narrow. 17 State practice allows one to infer an international duty of courts to interpret, within their constitutional mandates, national law in the light of international law.
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Irrespective of the existence of a general yet unarticulated principle requiring consistent interpretation, the difference between a controlling EC law on the one hand, and the more neutral position of public international law, on the other, is largely mitigated by the fact that there is widespread practice in courts in many countries which apply this principle. In the Netherlands, the Hoge Raad (Supreme Court) has long held that unless the legislature has explicitly stated otherwise, any provision of Dutch law must be interpreted so as to avoid a breach of international law. 19 There is a large number of other states with a similar practice, including dualist states like Australia, 20 Israel 21 and, as will be developed in section 7, the United Kingdom. 22 In those states, the practice of consistent interpretation is as much a reality as if it were explicitly required by public international law itself. Even when the effect of international law could be revocable by the executive or by the legislature, as long as this is not done, the result is similar to that of a situation in which there exists an international obligation of consistent interpretation.
23
This does not mean that the practice of consistent interpretation in EC law and in international law can be equated. States naturally retain more autonomy in determining the conditions and consequences of indirect effect in public international law. Substantial differences in the indirect effect of EC law do exist in the approaches taken by national courts regarding this, 24 but in public international law this autonomy is magnified. International courts, while they are not irrelevant to the application of international law at the national level, 25 cannot perform the role of the ECJ in controlling uniformity. All this is in keeping with the normal process of auto-appreciation in the application of international law. 26 The main similarities and differences in the application of the principle are explored below.
Conditions for the Application of the Principle of Consistent Interpretation
Three aspects can be distinguished concerning the conditions for the application of the principle of consistent interpretation: when is the principle applicable, what rules of national law must be interpreted in the light of international law, and what rules of international law can be used for purposes of interpretation. The principle of consistent interpretation is primarily applied when the rule of international law in question has not been transposed in national law. However, the principle is not limited to that situation. In EC law, the principle applies both where the directive in question has or has not been properly transposed. 27 Indeed, since Community law requires that the result envisaged by a rule of EC law must be attained in law and in fact, judicial interpretation and application will often be decisive for the correct transposition of these rules. 28 Where the legislature has timely and correctly transposed the rule -the normal situation -a court is unlikely to encounter the boundaries of acceptable interpretation; in the absence of such transposition -the problem situation -and where there is some discrepancy between the wording of the rule and the implementing legislation, the application of supra-national law does call for a certain judicial creativity. 29 As to the question of which rules of national law can be interpreted in the light of international law, it is suggested that the principle of consistent interpretation requires all provisions of national law to be interpreted in light of international lawnot only those adopted to implement the international provision. With regard to EC law, the ECJ stated this expressly in Marleasing:
30 ' [I]n applying national law, whether the provisions in question were adopted before or after the directive, the national court called upon to interpret it is required to do so, as far as possible, in the light of the wording and purpose of the directive . . . [Emphasis added]' (para. 8). The same is true for public international law in The Netherlands. 31 While initially the Hoge Raad had taken the position that the principle of consistent interpretation was based on the presumption that the legislator would not unilaterally deviate from agreements made with other states, 32 the courts now take a broader approach and hold that every relevant national norm is subject in principle to interpretation consistent with public international law. 33 The most important legal condition for the application of the principle of consistent interpretation is that the contents of the provision of national law must be open to interpretation in conformity with the norm of international law. Community law does not require a contra legem interpretation. 34 Likewise, the judge's power to apply public international law indirectly is first and foremost determined by the scope for interpretation allowed by the wording of the national provision. However, in particular cases courts have stretched this scope for interpretation and have 'read ECR at 488. This criterion is comparable to the principle of direct effect that is applied in most states with respect to public international law; see Nollkaemper, supra note 13 at 169-179. Nollkaemper, supra note 13, at 161.
into' a national provision a norm of international law that clearly was not there (see section 6, below). Both in respect to Community law and to international law, the textual limit reflects the intertwining of methods of interpretation, the constitutional position of the courts, contra legem construction and the principle of legal certainty. 35 As to the question of what rules of international law can be used to interpret national law, both in EC law and in public international law, the principle of consistent interpretation applies to all rules of international law. The principle of direct effect is confined to a narrow category of rules that satisfies the criterion of justiciability; 36 however, application of the principle of consistent interpretation is not subject to any a priori qualities of a rule of international law. For EC law, it follows from the Van Munster case that all binding norms of EC law may be relevant for applying the principle of indirect effect. 37 The same is true for practice regarding rules of public international law. Dutch courts have held that rules of international law that did not qualify for direct effect, could nonetheless be relevant to the interpretation of rules of national law. 38 Since it is primarily a rule of national law that is applied and the courts accordingly do not usurp any legislative powers (one of the key rationales of the test of direct effect), the requirement of specificity is not decisive. 39 Likewise, the principle of consistent interpretation is not theoretically dependent on the identity of the addressee of a rule of international law. This is not a criterion in EC law in any case, neither for direct effect 40 nor for indirect effect. However, for public international law, the nature of the addressee often functions as a barrier to the application of the principle of direct effect, in the form of a test of invocability or subjective direct effect. 41 As many courts consider most rules of international law to be of an 'interstate' nature, they have often refused to grant direct effect, not because the norm is too ambiguous, but because it is directed towards state parties rather than private parties. For instance, in civil cases concerning the legality of the participation of The Netherlands in the Kosovo bombings in 1999, Dutch courts held that Article 2(4) of the United Nations Charter had no direct effect because it was not intended to This of course does not mean that standing issues will not be relevant; both in regard to EC law and public international law, courts will examine whether persons invoking a rule of international law have a legal interest that is protected by the rule. protect the rights or interests of private parties.
42 By contrast, the principle of consistent interpretation is not subject to preliminary assessments of whether the rule of international law in question was intended to protect private rights and thereby can circumvent these obstacles.
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Legal Relationships Governed by the Practice of Consistent Interpretation
The standard situation in which rules of international law are applied, whether through direct effect or indirect effect, arises in the relationship between a state and a private person, where the state has failed to implement or apply a rule of international law, to the detriment of the rights or interests of a private party. The application of the principle of consistent interpretation to this legal relationship as such is not problematic and does not call for further discussion.
More pertinent is a discussion of the application of the principle of consistent interpretation to legal relationships where it is not the state, but a private party that has acted contrary to a rule of international law. This may occur in two legal relationships: between a state and a private person, in particular in criminal cases (the so-called inverse vertical relationship) and between two private parties (the so-called horizontal relationship). For reasons of space, we shall examine the latter only.
The question of the conditions needed to grant indirect effect in a legal relationship between two private parties may arise in particular in the use of international law to construe unwritten norms of due care or the standard of negligence. In principle, this is an accepted method of the judicial construction of duties of due care. For example, the 1995 Unidroit Convention on Stolen or Illegally Exported Cultural Goods contains provisions that are used to flesh out Dutch law on negligence in the context of a possessor's good faith. 44 Another example is a judgment by the The Hague district court taking notice of the Code of Conduct of the Fédération Internationale du Ski when applying negligence under Austrian law in a skiing accident liability case. 45 The contractual notion of good faith of Article 3:12 Dutch Civil Code has also been construed in conformity with international rules or guidelines. For example, in an insurance case, the Netherlands Hoge Raad used guidelines from the insurer's branch supervision body to elaborate on the notion of current legal views within the meaning 46 HR 12 January 1996, NJ 1996, 683 (Kroymans/Sun Alliance), para. 3.13. 46 Against this background, the question is whether analogous judicial notice will be taken of EC law or public international law in the context of negligence.
The application of the provisions of the EC Treaty (or regulations) through the principle of consistent interpretation to horizontal relationships, similar to the situation of inverse direct effect, does not cause any particular problems. Since the principle of direct effect allows for horizontal effect, 47 it is no surprise that the principle of indirect effect also applies in this legal relationship. Here too, however, the situation is different for directives because of the general inability for directives as such to impose duties upon private parties.
48 By contrast, the principle of indirect effect does apply in horizontal situations. The most incisive application of the principle so far concerns the violation of the prohibition on gender discrimination as laid down in Directive 76/207/EEC on Equal Treatment of Men and Women, 49 where -despite the absence of direct effect -an employer was held liable in a situation where there would not have been liability under the applicable national rules. The ECJ ruled that the simple violation of this prohibition suffices for civil liability 'without there being any possibility of invoking the grounds of exemption provided for by national law' (para. 25 of the Dekker case).
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That judicial notice can be taken of EC law in the context of negligence is illustrated by the Dutch Halcion case, 51 where it was accepted that the notion of 'defective product' under Dutch tort law should be defined as 'defective product' within the meaning of the EC Product Liability Directive (which was not yet applicable at the time). In another Dutch negligence case, Pink Floyd, 52 the Court considered the possibility of giving indirect effect to a directive by construing unwritten norms of due care (negligence within the meaning of Article 6:162 Dutch Civil Code). It was argued that the EC Directive on the exhaustion of intellectual property rights should be given effect through the written or unwritten rules of competition law. In the first place, it was argued by the right-holder that the Dutch law on trademarks, which was traditionally construed as providing for so-called world wide exhaustion, should be interpreted in the light of a directive prescribing Community-wide exhaustion (meaning that a right-holder's trademark will only be exhausted where he has put the product on the market within the Community, thus being able to enjoin parallel imports from outside the Community). While the Court narrowly construed the principle of legal certainty in this case (see below), it did support the view that directives can be given effect in horizontal situations concerning breaches of unwritten duties of due care.
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There are also certain limitations in horizontal cases, in particular in the form of general principles of law, which do restrict the application of indirect effect. In Kolpinghuis, the ECJ referred to 'the limits flowing from the principles of legal certainty and non-retroactivity' (para. 13). 54 The terms used suggest that this reasoning focuses on the issue of criminal liability, without indicating what the law is in the civil law context.
In other terms, those used by Advocate General Jacobs when affirming the well-established principles of the principle of indirect effect, 'it may well lead to the imposition upon an individual of civil liability or a civil obligation which would not otherwise have existed. ' 55 It appears that in civil law cases, limitations are not to be found in the mere fact that the individual is worse off (as this is just what happened in the Dekker and Draehmpaehl cases), 56 neither in the fact that consistent interpretation boils down to a kind of direct effect through the back door, nor in the fact that additional obligations are imposed on individuals. Rather, the issue is whether the outcome of an interpretation of the applicable national law in civil cases in conformity to the directive is acceptable in the light of the general principles of law.
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The role of legal certainty as a limitation on horizontal indirect effect also was considered in the above mentioned Pink Floyd case. Considering whether the Dutch law on trade marks, which was traditionally construed as providing for so-called world-wide exhaustion, should be interpreted in the light of a directive prescribing Community exhaustion, the Netherlands Hoge Raad ruled that the wording of the Dutch Act did not permit such an interpretation (although the Act itself did not refer as such to any specific territory) and that such an interpretation would be contrary to the principle of legal certainty, as the traders could not have been aware of this reading, given the wording of the Dutch Act. 58 It was also argued that acting contrary to the Directive would constitute negligence (unfair competition In the light of the case law of the ECJ, cited above, the Netherlands Hoge Raad's considerations on horizontal indirect effect are not convincing. 60 Only directly imposing obligations on individuals by a directive (in the words of the Court: 'as such') is excluded. In Pink Floyd, at the end of the day, Dutch tort law would have been applied -the unwritten norms of due care as referred to by Article 6:162 CC -and not the Directive as such. 61 The situation in international law is different. The starting point is that rules of international law (taken as rules based on an international source) may well apply between private parties: indeed, this is the very rationale of treaties on matters of private international law. These treaties are 'binding upon everyone' in the sense of Article 93 of the Dutch Constitution and are routinely applied between private parties. These norms can obviously also be applied in an indirect manner. Under certain conditions, treaties that were not intended to be applied to private parties, have also been granted direct effect in a horizontal relationship. This is the case, for instance, of the European Social Charter and the European Convention on Human Rights, and also appears to be possible more generally. 62 Few provisions have been granted such effect, but if this is possible, and to the extent that such provisions can acquire direct horizontal effect, it seems that they also can be applied indirectly.
The more complicated question is whether rules of international law that primarily lay down rules for states, and that cannot be given direct effect, may, using the principle of consistent interpretation, be applied in a horizontal relationship. Can international law be relevant in construing unwritten duties of due care (Article 6:162(2) CC) or, to put it more precisely, 'should the court, when deciding what due care requires in the case in hand, take notice of legislative intent regarding a desirable approach in the form of the conclusion of an international convention, albeit that the legislature has not yet transposed it into a statute?' 63 One might conclude that, considering that courts have used a variety of non-legal texts to construe the norm of due care (see above), norms that have been approved by Parliament, even if they are not incorporated in national legislation, could be used for this purpose. Several authors indeed have suggested that this should be possible. 64 It has been said that, at the time of drafting of the Constitution, the legislature intentionally chose not to provide for indirect application of not-directly-effective international law in tort law. This was to prevent courts from exercising virtually unlimited powers in applying rules of international law that are not directly effective. 66 The limiting factor would thus be based on concerns about separation of powers. It also could be said that applying rules that are not intended to create rights and obligation for private parties would amount to imposing additional obligations on private parties, which was precisely precluded by the absence of direct effect. The limiting factor would then be based on the principle of legal certainty. This was indicated in a case involving Articles 8 and 14 ECHR (family life and nondiscrimination). Article 959 of the old Civil Code provided that only the relatives of a minor who had appeared in court have the right to appeal in guardianship cases. The question arose as to whether this procedure is also applicable to children born out of wedlock. Article 959 CC, as intended by the legislature, gave a negative answer to this question. Articles 8 and 14 ECHR, and in particular the Marckx judgment, however, pointed to the opposite direction. The Netherlands Hoge Raad therefore eliminated the distinction between children born in and out of wedlock. In this case, it did not ignore the Civil Code's provision; instead it interpreted it to include both categories of children. However, the Hoge Raad added that:
"What impact the said development [towards equal treatment] should have -taking into account the judgment of the European Court of Human Rights -on judicially establishing the current Dutch law, must be assessed for each individual provision relevant to the said distinction [between children born within and outside wedlock]; the same applies to the question of which situations may be affected by the development, depending on when they occur(red), in the light of the requirements of legal certainty ." 67 While practice is scarce, it appears that rules of public international law that do not have direct effect cannot be used as an indirect source of law in the judicial assessment of unwritten duties of due care, due to concerns on separation of powers and legal certainty.
Legal Consequences of Indirect Effect
To fully understand the legal effects of indirect effect, these should be compared to the consequences of direct effect. It can be recalled that both in EC law and in public international law as applied in the Netherlands, direct effect may lead to giving precedence to the international norm over the national norm. In EC law, this follows from the Costa v. ENEL case. 68 As for public international law, this results not so much from international law itself, as it generally is thought that supremacy of international law 69 is confined to the international sphere, but from constitutional law. According to Article 94 of the Dutch Constitution, all directly effective provisions of international law take precedence over national law. 70 In principle, norms that do not have direct effect will not lead to these consequences.
However, in practice the consequences of indirect effect can come very close to those of direct effect. In Marleasing, the ECJ held that the requirement to construe national law in conformity with the directive at issue precludes the interpretation of the former in such a manner that other grounds of nullity of companies than the ones listed in the Directive apply (para. 9). It follows that the principle of consistent interpretation in Community law goes further than a general incentive to 'reconciling interpretation'. For the outcome -and even the formulation: 'Community law precludes application of national law' -is the same as for direct effect. The way effect was given to the Directive in the present case boiled down to a 'prohibition' for the Spanish court to apply a provision of the Civil Code insofar as it would produce a result not envisaged by the Directive.
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The effects of public international law can also resemble those achieved by direct effect had it been used. One example is a case in which a German citizen was prosecuted before a Dutch court for a violation of the Dutch Road Traffic Act. The subpoena was issued in Dutch. The Netherlands Hoge Raad considered that this was contrary to Article 6(3) ECHR. The lower courts had held that the charges were inadmissible and that the subpoena was void. Suspending the charges did not seem possible as Articles 14-16 of the Dutch Code on Criminal Procedure established an exhaustive list of the grounds for suspension (and did not provide for this situation). Nonetheless, the Netherlands Hoge Raad ruled that in case of a breach of a treaty, suspension is possible. It added, in effect, a new ground for suspension to the list contained in the Code on Criminal Procedure, resulting in a breach of a suspect's rights as defined by Article 6(3) ECHR. It had, through consistent interpretation, created new law in Dutch criminal procedure.
72 Also in other cases the Hoge Raad held that, by way of application of the principle of consistent interpretation, the courts should fill gaps in the law. 73 The construction is analogous to the one applied in EC law. In both cases, the outcome of the principle of construction resembles that of the principle of direct effect.
One limitation to the effects of consistent interpretation, which arises in a similar fashion with direct effect, will be applied by the courts, though. When applying a rule of international law leads to putting aside the otherwise applicable rule of national law, and the rule of international law itself does not provide a solution for the resulting gap in the law, the principle of separation of powers calls for judicial restraint. 74 Where interpretation becomes amendment and the existing national or international law does not provide sufficient guidance, the practice of consistent interpretation will encounter its limits. 75 This Act contains a statutory duty for the courts to construe their law in compliance with an instrument of public international law. This principle of consistent interpretation is a hybrid of the two systems studied so far: it is a creature of domestic law but modeled on EC law. In constitutional terms, the status of so-called Convention rights under the HRA within the UK legal order is comparable to European Community law: both systems require that English law, both statute and common law, be compatible with the 'European' norms. There is, however, an important difference between the powers of the courts in the event of a perceived incompatibility. The HRA does not empower courts -unlike the principle of direct effect of EC law -to set aside an English Act of Parliament where it conflicts with the HRA. 76 The only remedy in this context is a declaration of incompatibility which does not affect the validity, continuing operation or enforcement of the affected provision, nor is it binding on the parties to the proceedings in which it is made (S. 4(6)). However, Section 3 of the HRA obliges the courts to interpret legislation, both primary and secondary, whenever enacted, 'so far as it is possible to do so . . .' and to give effect to it 'in a way which is compatible with the Convention rights'. The wording of this English duty of consistent interpretation is, of course, almost identical to the ECJ's formulation in Marleasing; in fact, it has been modeled on it. It has therefore been suggested that the limits to the HRA's duty should be drawn along the lines of those contained in the Marleasing formula.
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A similar far reaching impact is to be expected under this parallel obligation on interpretation.
78 It has been argued that this provision requires a different approach to statutory interpretation than the one that has thus far prevailed in England. There exists a stronger case under the HRA for courts to reach compatibility, i.e. stronger than the rule which allowed consistent interpretation only in case of ambiguity. Consistent interpretation is considered possible and must be achieved as long as the statute is not distorted. Most importantly, a purpose-oriented approach to statutory interpretation is required in this context, as it is in the context of giving effect to EC law; in positive terms courts must proceed from a presumption of compatibility and achieve congruity unless the wording of the statute makes that clearly impossible.
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As the HRA is still recent, it is too early to assess its full impact on legal practice.
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However, given the numerous cases in which it has already been invoked, there can be no doubt about its significance. In fact, the UK's highest court has already had the opportunity to rule on the scope and limits of the interpretative obligation of the HRA, most recently and most comprehensively on 14 March 2002. In In Re S (Minors) (Care Order: Implementation of Care Plan) it dealt with the issue of construing the 1989 Children Act in the light of Articles 6 (fair trial) and 8 (family life) ECHR. 81 The House of Lords reviewed a judgment of the Court of Appeal which contained two major adjustments and innovations in the interpretation and application of this Act of Parliament (under Section 3 HRA), including newly established guidelines on the procedure to be followed by first instance courts when ruling on applications for care orders. However, the outer limit of this power lies in the fact that the HRA did preserve parliamentary sovereignty over amending and enacting statutes. The Court of Appeal's introduction of the cited 'starred milestones system' (into the Children Act) had crossed the boundary between interpretation and amendment since it departed substantially from fundamental features of this Act of Parliament, including express limits to the courts' powers for the duration of a care order when parental responsibility is exercised by the local authority (principle of non-intervention). 83 One indication of the fact that the boundary between interpretation and amendment has been crossed lies in the result of this new scope, which has practical repercussions that the court is not equipped to evaluate. 
2).
85 Briefly, this case concerns the conflict between the requirements of a fair trial (Art. 6 ECHR) and a statutory provision of English law protecting rape victims from being harassed in court about their sexual history; exclusion of evidence in this respect is problematic where the defendant argues that the victim had consented to sex. In terms of 'HRA law', the question is whether Section 41 of the Youth Justice and Criminal Evidence Act 1999, which excludes prior sexual history from the admissible evidence, can be construed to ensure the defendant's right to a fair trial. Lord Steyn affirmed that Section 3 HRA goes far beyond the prevention of absurd consequences. Linguistically strained interpretation may sometimes be necessary; but reading down provisions and implying provisions are also among the techniques to be used. 86 A declaration of incompatibility is the last resort and 'must be avoided unless it is plainly impossible to do so'; impossibility arises where a clear limitation of Convention rights is stated in such (express or necessarily implied) terms. 87 In other words, general wording in statutes, which could be construed to restrict fundamental rights, shall be deemed to be subject to those rights (principle of legality). This canon of construction was already well established before the HRA. The Act adds that in the unusual case where an infringement of Convention rights by the legislature 'is so clearly expressed as not to yield to the principle of legality', the courts will make a declaration of incompatibility. 88 This early experience with the interpretative obligation under the HRA reflects, regarding techniques of statutory interpretation, the predicted convergence with the purpose and result oriented approach to statutory interpretation under the Marleasing formula; ensuring an interpretation which complies with the Convention is paramount. The courts apply this 'European style' canon of interpretation whenever a potential conflict between Convention rights and English law arises. 89 In the EC law context, this is apparent in the House of Lords' Webb 90 judgment, where it wholeheartedly accepted the ECJ's ruling, requiring a drastic reinterpretation of the relevant English statutes. The interpretative obligation under the HRA has been described as 'surgery' to ensure compatibility by modifying, altering or supplementing the words of Parliament in the Act at issue. 91 The national court therefore no longer emphasizes the limits to consistent interpretation through the sole distortion of the meaning of a statute but focuses instead on reaching a directive's result, if this is at all possible. 92 English courts have developed relevant viewpoints as to the limits of the interpretative obligation; these include the boundary between interpretation and amendment of a statute, and thus the limit to the interpretative obligation in terms of the constitutional role of courts and whether the proposed reading of a piece of legislation has practical repercussions beyond a court's capacity to evaluate (a factor thus closely linked to the forbidden judicial legislation). Inherent uncertainty about the boundary between an impermissible creative interpretation and a robust and sensible construction of documents thus remains, as put by Lord Nicholls (para. 40 of the Care Order case); it is not a new problem but it is more acute nowadays in the post-HRA era and the more liberal attitudes of courts generally. Opinions will inevitably differ as to when the frontier between interpretation and amendment (resulting in forbidden judicial legislation) has been crossed. Ultimately, this is a matter of appreciation by each individual judge or panel, with, of course, the final say for the highest court involved in the case in hand, which, indeed, may not be able to reach a unanimous view on the matter itself. 93 Thus far, the ECJ has not elaborated on this particular restriction. 94 
Final Conclusions
The above analysis leads to the following conclusions.
Firstly, starting with the obvious but most important fact, through the practice of consistent interpretation, national courts play a major role in the application of international law. This is true where a treaty has not been implemented, but also when the legislature has transposed a rule of international law, giving rise to questions as to its proper application. It is only after a court's interpretation of the relevant domestic legislation in the light of the treaty that it may be assessed whether a treaty has been correctly applied.
Secondly, case law (and accompanying legal doctrine) on Community law and public international law have gone their separate ways. Without assimilating these legal systems, we conclude that there are overlapping patterns. The difference between the legal orders of EC law and public international law is one of degree rather than of principle. On the one hand, supremacy may also exist in EC law by virtue of constitutional acceptance, while, on the other hand, in several states, including the Netherlands and even dualist states like the United Kingdom, national practice has made the role of national courts with regard to international law closely resemble to their role in EC law.
The impact of the principle of construing domestic law consistently with supranational law in both legal systems further mitigates the clear distinction between Community law and public international law. In both situations, the courts recognize that there is a binding rule of law, higher in the hierarchy, and that the domestic law is to be construed so as to give effect to that rule of international law. The limitations to application are based on similar considerations -the margin left by the pertinent national provision, legal certainty, and the constitutional role of the courts.
In evaluating the requirements of the principle of legal certainty, a distinction between different legal areas must be made. In the criminal law context, the principle of legality (nullum crimen nulla poena sine lege) plays a pivotal role; perhaps the same can be said for administrative law. In civil law disputes, by contrast, there is a wider scope for consistent interpretation as the imposition of unwritten duties of due care is acceptable.
Thirdly, in some respects the judicial application of international law could benefit from studying developments in Community law and vice versa, while taking into account the larger autonomy of public international law. This is particularly true for the limits to consistent interpretation. These limits are more developed in EC law than in the indirect effect of international law (i.e. under Dutch law), notably with respect to the application of general principles of law such as the principle of legal certainty. To the extent public international law is being increasingly applied by national courts, the impact of these principles must be given greater consideration and Community law may be a source of inspiration. In both contexts courts have 'read in' additional grounds of review etc. or, by contrast, have 'read down' a domestic statute where it went beyond, for example, an exhaustive list of grounds under EC or international law.
Case law on the application of public international law only addresses to a limited extent a number of issues that have proved to be critical in the richer EC case law. The use of consistent interpretation, as well as its limitations, to the detriment of a private party, and the use of treaty norms in the judicial determination of a standard of due care in disputes between private persons all require additional scrutiny. Lessons also can be learned from Community law with respect to reasonable limits to the imposition of obligations on individuals. Taking differences between legal systems into account, the approaches to the effect of public international law can be further developed in light of the more frequent judicial application of Community law. That being said, guidance provided by English courts in the context of the HRA also offer a valuable contribution to the principle of consistent interpretation, by clarifying for example the boundary between acceptable, albeit robust and creative, interpretation and the ultimate forbidden fruit: judicial legislation.
